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THE AMBIGUITY OF LAW INTERPRETATION

Abstract. The article is dedicated to the issue of the ambiguity of law interpre-
tation. There are many law interpretation theories. The meaning of a provision
of law may be understood differently and applied to different legal circum-
stances, when it is taken into account the adopted interpretive rules. One may
distinguish three types of law interpretation: according to subject, method, and
result. The interpretation of law is an indispensable process both in making the
law and its application. Automatic application of norms could in many cases
lead to unjust decisions. The interpretation of law follows out rational, optimal
and legal decisions based on the provisions of law.

Emil W. Plywaczewski

FORFEITURE UNDER ART. 44 AND ART. 45
OF THE PENAL CODE DE LEGE LATA
AND DE LEGE FERENDA

Abstract. In the Penal Code the term forfeiture covers several penal measures
of different contents and functions which involve takeover by the State Treasury
of the ownership of certain assets that are in the possession of perpetrators
of criminal offenses. Besides, there has been distinguished several categories
of forfeiture of objects. Moreover, in order to improve the effectiveness of the
system aimed at depriving perpetrators of the most dangerous categories of
crimes of the money that forms the economic basis for their continued criminal
activity the reform of the applicable laws is absolutely necessary.

Ewa M. Guzik-Makaruk

SOCIAL HARM OF AN ACT IN THE LIGHT
OF JUDICIAL INTERPRETATION

Abstract. The article presents that social harm of acts has been subject to ju-
dicial interpretation in many cases. The author of this article presents the term
‘social harm’ as a synthetic term covering negative social value of a crime in
its various aspects. It involves causing damage or harm, which are the negative
consequences of an act that affects one or more persons. With regard to the na-
ture of the harm it may be different: tangible, physical, or intangible — mental
or spiritual. When taking into account the degree of social harm of an act it
depends on the legal norms that the act breaches. If the forbidden act violates
two or more values protected by the criminal law, its social harm is increased.
As far as the social harm of an act is concerned, one should remember that, in
the comprehensive approach that dominates in doctrine and case law, the social



harm of an act depends on objective and subjective elements. However, there
are also immaterial components to the evaluation of the degree of social harm
of an act which include: the perpetrator’s clean criminal record, good repute,
stable lifestyle, personal conditions and characteristics (age, health, family and
property situation, education, vocation, successful career), personal character-
istics of the victim, the attitude toward the allegations demonstrated by the
perpetrator during the judicial process, the perpetrator’s admission of guilt,
his or her voluntary remedy of the damage caused by the offense, his or her
expression of remorse, his or her reconciliation with the victim, the widespread
nature of offenses of this type, and the perpetrator’s recidivism. Besides, it is
important that in evaluating the social harm of an act courts must not consider
circumstances that take place both before and after the act.

Grazyna B. Szczygietl

PREREQUISITES FOR EARLY CONDITIONAL RELEASE
IN THE INTERPRETATIONS OF REGIONAL
AND APPEALS COURTS

Abstract. This article describes the prerequisites which should be fulfilled in or-
der to obtain an early conditional release. The interpretations are given from the
regional and appeals courts’ points of view. An analysis of the decisions made by
appeals courts considering complaints against decisions of regional courts which
refuse to grant conditional release raises doubts as to proper interpretation of
the prerequisites for conditional release. For this reason some decisions of appeal
courts are discussed in this paper. Taking into consideration the differences in
interpretation one may conclude that they result from the misunderstanding of
the essence of early conditional release. Courts consider conditional release as
a reduction of the sentence or a reward, which is not what it is. Conditional
release is a test to the perpetrator which involves, if required, supervision and
certain duties. When formulating the prognosis, the court must not overlook
the fact that in the case of conditional release the process of rehabilitation can
take place outside of penitentiary institutions. Thus, the assumption that the
process of rehabilitation must be completed makes conditional release pointless.

Katarzyna Laskowska

INTERPRETATION OF EXTREMISM AND
ASSOCIATED CRIMES

Abstract. The legal approach to the problem of extremism thathas been
adopted in Russia is described in this article. Its objective is topresent
extremism-directed crimes, which were criminalized in Russia in 2002. Although
there is an explanation of the term extremism it can be said that thebroadness
and imprecision of this term makes it difficult to identify theessence of this



phenomenon. Thus, what ought to be identified is the way thatextremism is
interpreted in Russia. Moreover, it should be stated that thedefinitions of an
extremist organization given in the Act on CounteringExtremist Activities and
in the Penal Code are different and are not correlatedat all.

Andrzej Sakowicz

THE PRINCIPLE OF CONFORMING INTERPRETATION
OF NATIONAL LAW IN THE AREA OF CRIMINAL LAW.
GENERAL REMARKS

Abstract. This paper gives general remarks about the principle of conforming
interpretation of national law in the area of criminal law. The unique nature of
criminal law, in particular the large number of guarantees intended to protect
rights and freedoms connected with liability in criminal law and the conduct of
the process leading to realization of such responsibility, is the source of problems
with application of interpretation of national law conforming to European law.
As far as linguistic interpretation is concerned, it can be stated that it rarely
constitutes the final stage of interpretation. Such an interpretation is more and
more often losing its priority to systemic, functional, and teleological interpre-
tation. This is due not only to the number of official languages but also to the
fact that the EU and its entire legal system are evolving and, consequently,
many terms do not have a fixed definition. Also, rejection of the priority of
linguistic interpretation is justified by the use of autonomous terms, which are
the product of various interests of the member states and the work of numerous
law-making bodies in the EU.

Cezary Kulesza

THE RELATIVE NATURE OF ABSOLUTE VIOLATIONS
OF THE RIGHT TO DEFENSE AS GROUNDS
FOR APPEAL

Abstract. This paper is dedicated to the issue of the relative nature of absolute
violations of the right to defense as grounds for appeal. There are distinguished
two types of grounds of appeal: a relative and an absolute one. Furthermore, the
identification of three basic degrees of violations of the right to defense is made.
As far as evaluating the possible influence of violations of the right to defense
on the contents of court verdicts is concerned, one must take into account how
the right to defense is perceived. Thus, it is believed that the right to defense
in the Polish criminal process covers both the substantive aspect (as the sum
of guarantees given to the defendant with regard to his defense in a process)
and the formal aspect (the defendant’s right to receive assistance of a defense
counsel).



Ewa Kowalewska-Borys, Aneta Michalowska

THE RIGHTS OF A SUSPECTED PERSON GRANTED
IMMUNITY IN THE INTERPRETATION
OF THE SUPREME COURT — A CRITICAL REVIEW

Abstract. The authors of this article present a critical review of the rights
of a suspected person granted immunity in the interpretation of the Supreme
Court. The Supreme Court, instead of only interpreting the binding law, as-
sumed the role of lawmaker and actually created a case law. Apart from the
analysis of the provisions, which led to questioning the existence of a legal basis
to entitle a person (actually) suspected, who has been granted immunity, to
file a complaint against the excessive length of criminal proceedings, one forms
a belief that granting privileged people such a right undermines a basic human
sense of justice.

Maciej Perkowski, Anna Drabarz

THE INTERNATIONAL EVOLUTION OF THE NOTION
OF DISABILITY AND ITS INTERPRETATION
FROM THE EUROPEAN UNION LAW PERSPECTIVE

Abstract. In the article the recent evolution of the notion of disability is ana-
lyzed with special emphasis on its interpretation from the European Union law
perspective. A study on definitions of disability in various EU Member States
shows that disability definitions vary from state to state but also inside each
state and they differ in relation to different legal purposes. The multiple ap-
proaches present in international and domestic legal systems and public policy
are described and compared in the article in search of unified and standard
language in this field. However, it can be found that no uniform definition of
disability in EU law exists.

Stawomir Oliwniak

INTERPRETATION OF THE RIGHT
TO PRIVACY IN THE 21th CENTURY.
INTRODUCTORY REMARKS

Abstract. In this article the author gives introductory remarks to the interpre-
tation of the right to privacy in the 21th century. Privacy is defined as a human
property which enables people to decide about what information they would like
to show to the public. What is underlined, is the fact that many people sell their
privacy and intimacy voluntarily, because it is the only way to become known.



They provide information about themselves and place their photographs. The
risk of such behavior is not analyzed and understood by them at all. In addition,
the author also describes three stages of development on the right to privacy
and presents two models for the Protection of Privacy.

Artur Olechno

THE “POLISH MODEL” OF
LEGAL INTERPRETATION OF LAW AND
THE SOLUTIONS IN EASTERN EUROPE

Abstract. This paper touches upon the problem of the “Polish model” of legal
interpretation of law and the solutions in Eastern Europe. When writing about
legal interpretation in Poland, the amendment to the Voting System from 2006
should be remembered as one which introduced the instrument of individual
tax interpretations. With regard to the majority of countries it is seen that
the Kelsen’s model of control over the constitutional character of the law has
been adopted. It means that when deciding about the establishment of legal
interpretation of law, the constitution-giver could also elect the constitutional
court, apart from the bodies of the traditional separation of powers. In practice,
just like in the Poland of the 1990’s the selection was limited to two bodies: the
Supreme Court and constitutional court.

Andrzej Jackiewicz

THE PRINCIPLES OF UNITARISM, SUBSIDIARITY
AND DECENTRALIZATION AS A CONSTITUTIONAL
BASIS OF REGIONAL SELF-GOVERNMENT
OF THE REPUBLIC OF POLAND

Abstract. The paper aims at analyzing three main principles determining the
territorial organization of the Republic of Poland — the principle of unitarism
and decentralization based on the standard definition of the principle of sub-
sidiarity. Apart from this the article illustrates how these three principles influ-
ence the structure of Poland’s territorial system of government and, in particu-
lar, the regional government model. The Republic of Poland as a unitary state
has some restrictions on the legal status of regions, consisting of limited ability
to give Poland’s regions an autonomic status in the sense of giving them some
attributes of sovereignty.



Katarzyna T. Boratynska, Anna Budnik

ACCORDING APPLICATION OF THE PROVISIONS OF
THE CODE OF ADMINISTRATIVE PROCEDURE AND
THE CODE OF CRIMINAL PROCEDURE ON
THE BASIS OF THE LAW ON HIGHER EDUCATION —
SELECTED ISSUES

Abstract. This paper deals with the according application of the provisions
of the administrative procedure code and the criminal procedure code on the
basis of the law on higher education. It is essential to consider what decisions
will undergo administrative appeal proceedings. Taking into consideration the
law on Higher Education it refers to the according application of the provisions
of the Criminal Procedure Code in three cases such as: disciplinary proceedings
against university teachers, investigation and disciplinary action against stu-
dents, investigation and disciplinary proceedings against doctoral students at
a university and in a research unit. However, the main focus will be on the issue
of the proper application of the provisions of the Criminal Procedure Code to
university teachers.

Tomasz Machelski

A CRITIQUE OF LAW & ECONOMICS —
AN AUSTRIAN SCHOOL PERSPECTIVE

Abstract. In this article the critique of law and economics is made from an
Austrian School perspective. The fact that L&E emphasizes the place of the
institution of law within the general and common economic structure of soci-
ety is of a great importance. Furthermore, the methodological foundations of
the L&E school are based on the concept of law as an optimal outcome of
a judicial balancing of socio-economical costs and benefits. With regard to the
Austrian school’s methodology it deals with necessary, abstract principles. It
can be described in this respect as a process of deducing universal rules from
axiomatic propositions. It focus on the need for actual people’s choices is the
source of requirements for jurisprudence to base its rulings upon. In addition,
the Austrian school contends that there are social laws that cannot be verified or
refuted merely by reference to observed data; that such laws should significantly
determine the impact of positive law and jurisdiction on the economy.



Mariusz Mohyluk

ECHOES OF SOVIET LAW
IN THE LEGAL LITERATURE OF
THE SECOND REPUBLIC OF POLAND —
OUTLINE OF ISSUES

Abstract. This paper is devoted to the echoes of soviet law presented in the
legal literature of the Second Republic of Poland. Publications which deal with
the constitutional law of the Soviet Union during the Second Republic are enu-
merated in the chronological order. Taking into consideration the discussion of
the interpretation of Soviet constitutional law the monographs of the Vilnius
scientists are mentioned. As far as Soviet penal law is concerned, the most ex-
tensive and most valuable in terms of content were two publications concerning
only the substantiative law (legislation) of 1917-1927 of Soviet penal law, and
their deliberations were limited by the specific period and the penal matter. Be-
sides, the most extensive work on civil law in Soviet Russia was also described.



STUDIES IN LOGIC, GRAMMAR AND RHETORIC 31 (44) 2012

PREFACE

The interpretation of law is one of the most important stages in the
process of application of legal norms. It happens quite often that the legal
norm, included in the legal rule, causes serious doubts about real mean-
ing and, in consequence, in proper applying to facts. That’s why linguistic
interpretation is not always the only efficient tool in the process of the inter-
pretation of law. The sentence clara non suntinterpretanda cannot always
be applied and it is necessary to apply other kinds of legal interpretation,
such as functional interpretation or interpretation concluded from the legal
system.

The first part of the volume Studies in Logic Grammar and Rhetoric,
just being presented, entitled The Interpretation of Law, contains several
texts dedicated to this topic. The prevailing part of them shows the doctrinal
approach on this specific topic.

The Editorial Committee intended to concentrate the texts presented
in the volume on criminal law, both in substantive and procedural aspects.
However some texts concentrate on other branches of law, i.e. constitutional
law, EU law, the theory and philosophy of law and the history of law.

The volume is opened by a text by A. Malarewicz-Jakub6éw and R. Ta-
najewska about the essence of the interpretation of law, in particular about
different kinds of interpretation, illustrated by examples coming from the
judicial decisions of the Constitutional Tribunal and the Supreme Adminis-
trative Court.

The following texts are dedicated to penal law problems. E. W. Plywa-
czewski presents the important topic of forfeiture of objects coming from
crime in Polish penal law. The author presents also the approach of Polish
courts and the evolution of legal regulation, including recent amendments.
E. M. Guzik-Makaruk discusses the topic of the social noxiousness (harm-
fulness) of an act and its consequences in Polish penal law. She presents the
interpretation of this term in the judicial decisions of the Supreme Court

ISBN 978-83-7431-363-6 ISSN 0860-150X 7



Preface

and lower courts and in the doctrine as well. The next text, written by
G. Szczygiel, deals with the requirements of the conditional release from
serving a full sentence. The author concentrates on presenting the legal re-
quirements which have to be fulfilled by the sentenced person and on the
interpretation of these requirements by courts, especially in the appeal pro-
ceedings.

The topic of extremism and its criminal law aspects is discussed by
K. Laskowska, who describes the problem from a Russian penal law per-
spective. The author discusses the construction of this crime in Russian law
and refers to different opinions presented by Russian doctrine. The range of
responsibility is also discussed. Andrzej Sakowicz continues the penal law
topics by presenting the rules of interpretation of domestic penal law in ac-
cordance with EU regulations. His text is the final one which touches the
topic of substantive penal law.

C. Kulesza’s text presents criminal proceedings issues in the field
of the grounds of appeal. E. Kowalewska-Borys and A. Michalowska
present critical remarks about the possibility of complaining about pro-
traction of preparatory proceedings by a person who is protected by im-
munity. The judgements of the Supreme Court are presented and strongly
criticized.

The other texts published in the volume concentrate on other branches
of law. The first of them, by M. Perkowski and A. Drabarz, touches the
legal aspects of disability. The research made by them to concludes that in
different systems of law there is no uniform definition of disability. This also
refers to the judgments of the European Court of Justice.

S. Oliwniak makes a few remarks about the right to privacy and changes
in its essence in the 21°° century. The essence and the protection of the right
to privacy in the Internet era has a completely new dimension than even
20 years earlier.

The next two texts are about constitutional law. A. Olechno describes
the “Polish model” of legal interpretation and its echoes in East Euro-
pean countries (Russia, Ukraine, Romania, Croatia, Slovenia). The text by
A. Jackiewicz presents the relation between rules such as: uniformity, decen-
tralization, and subsidiarity on the basis of the present Polish constitution
of 1997. It focuses on the influence of these rules on the territorial structure
of Poland.

The last dogmatic text in the volume is prepared by A. Budnik and
K. Boratynska and is dedicated to a very important problem: the applying
of the code of penal procedure and the code of administrative procedure for
proceedings on the basis of the Act on Higher Education.
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Preface

The remaining texts published in the volume do not refer to the law
being in force, but show certain aspects of legal history or of law in a social
and economic context. T. Machelski attempts to compare the views of the
Chicago school of economics (Law & Economic) with the views of the Aus-
trian school of economy. He presents a critical approach to the opinions of
the Chicago school. The last text, by M. Mohyluk, concentrates on echoes
of Soviet law in Polish legal literature in the pre-war period.

The editors of the volume believe that the wide research perspective
presented in the texts published in the Studies will encourage Readers to
critical discussion.
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THE AMBIGUITY OF LAW INTERPRETATION

1. The concept of law interpretation

When analysing the issue of law interpretation, two theories of the
meaning of law will be recalled. This will allow for showing the origins
of law interpretation as well as explaining the purpose of law interpretation.
L. L. Fuller claimed that law is not only a system of norms, but an enter-
prise whose aim is to subject human conduct to the governance of rules.!
The essence of law in this understanding is to create a system of norms
which will guarantee observance of law on account of its procedural fea-
tures and moral references. Then society would obey the law not in fear of
sanctions for non-observance, but as a result of legal awareness. This sys-
tem of norms would be the basis of the idea of legality. L. L. Fuller sets
out eight principles the system should possess; that is, generality of rules,
publicizing them, non-retroactivity, clarity, non-contradiction, not setting
obligations impossible to be fulfilled, stability, and no divergence between
adjudication/administration and legislation.2 Therefore, he assumed that
law should be moral internally. R. M. Dworkin notices, however, that even
law created according to these principles is not flawless since it is not always
possible to apply it automatically. Moreover, he draws attention to the fact
that by making law in a general way, norms are not fully adjusted to factual
states, and thus become imprecise and need interpretation. Creating gen-
eral legal conditions leads to legal loopholes and inconsistencies resulting

L L. L. Fuller, Moralnoéé¢ prawa, PIW, Warszawa 1978, p. 153.
2 L. L. Fuller, ..., op. cit., p. 74.
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from the lack of direct reference to specific situations.3 R. M. Dworkin in
his polemics with L. L. Fuller interprets law as an integral whole composed
of, apart from the norms of conduct (rules), principles, political directives
(policies), and other types of standards.* When a rule (norm) is possible
to be applied automatically, principles and policies are values which should
be considered concurrently with others, and in the case of concurrence, an
adequate balance between them should be sought. In consequence norms
should be applied with varied intensity and in fact always partially. Accord-
ing to R. M. Dworkin, the principles of law are not a criterion for the law
obligation. Legal principles are a tool which, for instance, a judge can use
within the framework of legal rules to come to a proper decision in a given
case, and there is always one decision of this kind. In line with this concept,
principles do not eliminate rules, but support them. When applying the law,
it should be interpreted in such a way that it is possible to pass a judgment
adequate to the legal and factual state.

Our today’s reality makes us aware that the theory of one proper de-
cision adopted by R. M. Dworkin is not fully reflected in administrative or
court proceedings. The situation where in the same factual state, with the
use of the same provisions of law, two different judgments will be given, is
possible. This is a consequence of interpreting law. Whether the interpre-
tation was accurate or not remains irrelevant. It is important that it could
be referred to the provisions of law and not go beyond the statutory rights.
The purpose of interpretation of law is to establish the meaning of a specific
legal provision or its excerpt. However, determining the meaning consists
in defining which situations or entities a given norm refers to.> This view
is commonly accepted both in Poland and worldwide. The Polish Consti-
tutional Tribunal was of a similar opinion in the judgment of 26 March,
1996, file ref. no. W 12/95, OTK 1996/2/16, where it held that the “essence
of (...) interpretation (...) is always to establish (explain) the meaning of
a specific legal provision giving rise to doubts in the sphere of law applica-
tion for a number of reasons”. However, in the judgment of 11 January, 2011,
file ref. IV SA/GI 467/10 the Provincial Administrative Court in Gliwice
ruled that “(...) the need for further extralinguistic interpretation methods
of the recalled (...) legal norms provides that the purpose of its activity is

3 R. M. Dworkin, A Matter of Principle, Oxford University Press, Oxford 1985, p. 119
122.

4 R. M. Dworkin, “The Model of Rules”, in: Philosophy of Law, J. Feinberg, H. Gross,
Wadsworth Pub. Co. Belmont, California 1986, p. 23.

5 L. Morawski, Zasady wykladni prawa, Dom Organizatora, Torun 2010, p. 15.
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The Ambiguity of Law Interpretation

not to create new legal norms or modify them, but establish the content of
norms expressed in the analysed provisions. It transpires from the nature
of interpretation that it cannot lead to a modifying or creating of new legal
norms”.

Interpretation of law is significant for resolving a given issue. The con-
sequences resulting from its effect have an influence on the situation of
the person they concern. However, depending on the adopted interpretive
rules, the meaning of a provision of law may be understood differently and
applied to different legal circumstances.

Just like in the case of specifying a definition of law, a lot of law inter-
pretation theories are created.

In the pragmatic sense, the “interpretation of law” is composed of a set
of actions referring to some expressions. In the pragmatic sense, the term
is understood as a result of acts done in reference to these expressions and
consisting in the meanings attributed to these phrases. It is assumed that
depending on the context of a situation in which the term “interpretation
of law” is used, the phrase may have different meanings. If the term “inter-
pretation of law” emerges in the context of selecting a type of interpretation
by the court, i.e. the court adopts linguistic rules of interpretation, the in-
terpretation of law has a pragmatic meaning. However, in a situation where
the court gives a judgment based on the adopted interpretation, the inter-
pretation has an anti-pragmatic sense.6

Pragmatic “law interpretation” is doing acts which have as their aim the
choice of interpretive rules, or application of adequate collision norms in such
a way that it is possible to interpret the meaning of a provision correctly. As
a consequence of making interpretive acts, it is possible for instance to pass
judgment in a given factual state, but based on interpretation rules. Then,
passing judgment is preceded by analysis of the factual state in reference to
the evidence in the case.

L. Morawski recalls declarative and constitutive theory, and this distinc-
tion is very important in the law application. According to the declarative
theory, the aim of the interpreter is to recreate the sense of a legal provision.
It is not possible to create this sense.” The theory of constitutive interpre-
tation is and may be creative in character.® The main issue in the case of
both theories is to determine an admissible interpretation and its border.

6 M. Zielifiski, Wykladnia prawa. Zasady, reguly, wskazéwki, LexisNexis, Warszawa
2010, p. 43.

7 L. Morawski, ..., op. cit., p. 18.
8 L. Morawski, Precedens a wyktadnia, “Panstwo i Prawo” 1996/10.
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The declarative theory is a commonly respected view as it does not pose
the risk of adjusting the law to the factual state, which is abusing the func-
tion of interpretation. The Polish Constitutional Tribunal in its Resolution
of 7 March, 1995, file ref. no. W 9/94, OTK 1995/1/20 declared that the
“interpretation established by the Polish Constitutional Tribunal is not and
may not be creating legal norms but establishing the correct interpretation
of legal norms contained in statutory provisions. (...) The Constitution Tri-
bunal does not take away or add anything to the system of binding legal
norms, but only specifies the content of these norms”. The position taken
by the Constitutional Tribunal inspires a lot of controversy.?

M. Safjan notices that there is a major difference between court judg-
ments and judgments of the Constitutional Tribunal. In the first place, what
makes them different from court judgments is they are commonly binding
in character, deciding not only about individual legal relations between par-
ties to the proceeding or shaping a situation of a specific entity whose rights
and obligations are referred to in a specific court judgment. They contain
information whose recipients are abstract and undefined, just like in the
case of each legal norm. This feature concerns not only the abstract, but
also specific control over the constitutional character of law, exercised in
the case of legal queries and in reference to the abstract undefined circle of
recipients — just like in the case of each legal norm. This feature concerns
both abstract and specific control over the constitutional character of law
kept in the case of legal queries and in reference to a constitutional com-
plaint. Secondly, judgments of the Constitutional Tribunal are commonly
binding, have abstract recipients, and normative content (although in the
negative sense); through this they are close to a normative regulation in all
the cases where a decision is aimed to eliminate the unconstitutional norm
fully or partially. Judgments of the Constitutional Tribunal declaring di-
rectly that provisions of law are unconstitutional, or determining the scope
of provisions colliding with the Constitution, should be attributed a creative
character. This also pertains to so-called positive and negative interpretive
judgments. Their aim is to eliminate the unconstitutional content which
may be attributed to the examined regulation by way of the adopted rules
of law interpretation.10

9 compare L. Morawski, ... op. cit., p. 19.

10 Legal consequences of the judgments passed by the Polish Constitution Tri-
bunal, text of statement made by the President of the Polish Constitutional Tribunal,
prof. M. Safjan in the Committee of Legal Sciences of the Polish Academy of Sciences on
6 January, 2003.
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Acts of creative interpretation are indispensable. They result from such
features of legal language as imprecision, general or chaotic character, lack of
coherence, or semantic openness. Also, the variation of economic, political,
and moral process is influentialll.

2. Types of law interpretation

Types of law interpretation may be classified according to subject,
method, and result.

The law interpretation with respect to the subject making an interpre-
tation may be divided into the following types of interpretation: authentic,
legal, operative, and doctrinal.

The authentic interpretation is conducted by the same institution which
established a given norm. In this way the interpretation made by the same
institution has a legal force equal to the legal force of a normative act which
was subjected to interpretation. This is the interpretation of the commonly
binding force. The official authentic interpretation is contained in the act
which is formally binding. The law-making body clarifies the meaning of
norms passed by them. Authentic interpretation is interpretation where the
intentions of the law-making body are recognized based on preparatory ma-
terials or declarations which are not formally binding.'2 In the current legal
system there are no decisions referring directly to authentic interpretation.
It is permitted as justified by the rule argumentum a maiori ad minus:
cuius est codnere eius est interpretari. The authentic interpretation is very
rare in practice since law-makers do not use the possibility of interpreting
the law.13

Legal interpretation is made by the institution entitled by virtue of
statute to interpret certain provisions of law. This kind of interpretation
may have a binding force. The binding force may be limited only in relation
to specific entities, or it may not have a binding force.l4 According to the
position taken by the Constitutional Tribunal based on Art. 190, judgments
of the Constitutional Tribunal on compliance or non-compliance with the
Constitution are the commonly binding legal interpretation. The condition

11 A. Stelmachowski, Wstep do teorii prawa cywilnego, PWN, Warszawa 1984, p. 434.
12 L. Morawski, Wstep do prawoznawstwa, TNOiK, Torun 2009, p. 206.

13 J. Nowacki, Z. Tobor, Wstep do prawoznawstwa, Wolter Kluwer, Warszawa 2012,
p- 203.

14 L. Morawski, ..., op. cit., p. 39.
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is that the Constitutional Tribunal should define in the conclusion of the
judgment in what meaning and scope the provision is declared as compliant
or non-compliant with the Constitution.!> Moreover, according to Art. 60 of
the Law on the Supreme Court of 23 November 2002 (J. of Laws from 2002
No. 240 item 2052), if the judicial practice of common courts of law, military
courts or the Supreme Court reveals discrepancies in the interpretation of
law, the President of the Supreme Court may present their decision to the
Supreme Court composed of seven judges or another applicable panel. It
is also the Public Ombudsman, the Public Prosecutor General, and within
their jurisdiction the Ombudsman for Children, the President of the Polish
Financial Supervision Authority, and the Spokesman for the Insured who
may also file a request for resolving discrepancies. There is no, however,
clear statutory provision giving commonly binding force to the judgments of
Supreme Courts resolving discrepancies. They only have the imperio rationis
binding force.

The operative interpretation involves all situations where courts or other
bodies apply the law by interpreting it. The operative interpretation is spe-
cific in character. It is issued in individual matters.1¢ This is not, however,
a commonly binding interpretation. An exception to the rule is a situation
where the court gives a ruling in the appeals court and this ruling has a bind-
ing force also in relation to the lower court and the resolution of the Supreme
Court resolving legal issues raising doubts in specific matters.’” Applying
the operative interpretation may have influence on the factual state and
creates the legal situation of the entity; that is, the laws and responsibilities
depending on the adopted assumptions resulting from the interpretation.!8
In practice it is common to refer in pleadings to the rulings given in similar
cases. It serves to support one’s position. A paradox arises here — applying
a precedent in the legal system where the precedent does not normally ex-
ist. It may, however, contribute to the unification of judgments in specific
cases. When copying a decision given in a different case, but of the same
factual state, the Court establishes the practice of applying provisions of law
and their reference to specific factual circumstances. The operative inter-
pretation, apart from the court judgments, administrative bodies, and the
Supreme Court, also includes the judgments of the Supreme Administrative

15 L. Morawski, ..., op. cit., p. 39.

16 J. Nowacki, Z. Tobor, ... op. cit., p. 210.
17 L. Morawski, ..., op. cit., p. 46.
18 J. Nowacki, Z. Tobor, ..., op. cit., p. 210.
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Court and individual interpretation of the provisions of tax law made by
the Minister of Finance according to Art. 14b of the Tax Ordinance.?

The doctrinal interpretation is made by the representatives of the sci-
ence of law. It is not related to the process of law application or creation.
This is analysing provisions of law by writing glossaries for judgments as well
as commentaries for legal texts and scientific studies. This is not a binding
interpretation, but it has an enormous influence on the operative or legal in-
terpretation.2? The Constitutional Tribunal in its judgment of 8 May, 2000,
file ref. SK 22/99, OTK 2000/4/107 recommended that the judgments and
doctrine be used as broadly as possible.

Another group is that distinguishing types of interpretation with respect
to method, i.e. the linguistic, systematic, functional, or historical one.2!

Linguistic interpretation is the interpretation of law based on the anal-
ysis of language. It is one of the most fundamental and essential interpre-
tations of the provisions of law. There are four types of language in the
analysis of law: the natural (colloquial) language used every day; legal lan-
guage (most frequently the precise definitions of colloquial concepts written
down by the very law-maker), legalese (used by lawyers, often without cor-
responding synonyms in the colloquial language) and specialist language
(used in a given area of science). According to the directive of language
interpretation priority, the literal meaning of a provision is considered first
when interpreting it.22 The Supreme Court in its decision of 26 July, 2007,
file ref. no. I KZP 16/07 ruled that “in the course of dogmatic exegesis of le-
gal provisions, the idea that these provisions may be the result of irrational
act is rejected in advance”. It is assumed that “no word in a legal provision
is redundant and at the same time the interpretation as a result of which
an excerpt of legal text is regarded as redundant is not admissible; and also
that the statutory provisions are interrelated and that is why when inter-
preting them the whole context of the statute should not be ignored. (...)
The language interpretation of (...) the provision does not give any rea-
sonable grounds for finding “hidden” meanings in the text or attributing
functions going beyond the one which clearly results from its grammati-
cal understanding”. The above judgment shows that if it is clearly visible
from the literal sense of the provision what the law-making body wanted

19
20

L. Morawski, ..., op. cit., p. 47.
L. Morawski, ..., op. cit., p. 49.
21 J. Wréblewski, Sadowe stosowanie prawa, PWN, Warszawa 1988, p. 128.

22 L. Morawski, ..., op. cit., p. 117.
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to achieve, there is no need to subject the provision to further analysis and
search for other meanings.

Systematic interpretation consists in the argumentation of reference to
the location of provision in the system of law. What is more, the provisions
of law should be supported with arguments in consideration of their place in
the internal or external system of law. If a normative act can be found in the
fundamental part, its scope of application is narrow. The internal part con-
sists of an introduction, main part, and final provisions. The external part is
the place of the act in the system of law; that is, whether it is a regulation,
statute, etc. In the interpretation, logical analysis of the whole system of law
related to the issue should be made, to rationalize the assumptions of the
law-maker.23 This is known in the literature on the subject as argumentum
a rubrica.?*

Functional interpretation encompasses a set of directives which are mul-
tifaceted from the point of view of legal provisions, and refer to the function,
role and purpose to be fulfilled by a normative act undertaken by the law-
making body. The directives of this interpretation talk about referring to
what the lawmaker wanted to achieve when issuing a given act. It should be
established what norms are accepted in a given society. Within the frame-
work of functional interpretation there is an intentional interpretation. The
purpose of legal regulation is understood here as the purpose of the legal
provision, the aim of the institution whose provision is an element of and
the aim of the whole system of law. When making a legal interpretation,
the interpreter must strive to adjust these aims.2®> As a consequence the
interpretation may seem to be a complicated procedure.

Historical interpretation is based on the circumstances accompanying
the creation of a given provision of law; i.e., it is a complex analysis of
facts contributing to the shaping of legal status. Within the framework of
its application the historical circumstances which led to the appearance of
a given regulation are examined by referring to, for instance, economic,
political, state, or social determinants. Currently, this method is applied
in a different way than provided for by the theory of law. The present
application of historical interpretation has as its aim to make law less rigid
based on the current situation, for example the economic one, which had not

23 A. Bator, W. Gromski, A. Kozak, S. Kazmierczyk, Z. Pulka, Wprowadzenie do nauk
prawnych (ed. by Andrzej Bator), LexisNexis, Warszawa 2010, p. 264.

24 M. Zielifiski, ..., op. cit., p. 75.

25 http://prawo-administracyjne.wyklady.org/wyklad /882_wykladnia-systemowa-i-fun
kcjonalna.html, date of reading: 11/10/2012.
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been previously known to the lawmaker.26 It may apply, for instance, to the
bill of exchange Law. Only two amendments have been introduced to the Bill
of Exchange Law from April 28, 1936 (J. of Laws no. 37, item 282) from the
moment of its creation; only two changes have been introduced (2006.05.13
J. of Laws from 2006r no. 73, item 501; 2013.01.01 J. of Laws from 2012,
item 1529), and at the same time its updated version is the interpretation
of the provisions of law based on the current legal and economic situation.

The last discussed group are types of legal interpretation with respect
to result: the broad and the narrow one.

The broad interpretation of law (interpretatio extensiva) is supported by
the principle of friendly interpretation of all citizens’ rights and freedoms.
According to it, all citizens’ rights and freedoms may be interpreted in
a broad way. The understanding resulting from extralinguistic directives
is selected and it is broader than the linguistic understanding. The broad
interpretation is in operation when interpreting different rights and freedoms
of citizens, especially personal and political rights — since their protection
was provided for in the Constitution.2? Broad interpretation cannot lead to
the diminishing of rights of some entities by giving rights to other entities,
or by applying the provision of law. The Supreme Court in its judgment of
23 January, 2007, file ref. no. IIT CSK 278/06, OSNC 2007/12/186 declared
that the broad interpretation of the provisions of law posing a limitation
on a subjective right is inadmissible. Likewise, the Supreme Court in its
resolution of 18 April, 2007, file ref. no. III CZP 139/06, OSNC 2007/11/159
showed that “by construing the provisions of property law and other legal
provisions with legal and property effects, the construction (...) which leads
to depriving the entitled of property rights in a similar broad construction
of law should be avoided”.28

The broad interpretation of law is also burdened with other restrictions.
FExceptiones non sunt extendendae, i.e. exceptions shall not be interpreted
in a broad way.?? Often this principle is confirmed by court judgments. In
its judgment of 4 January 2007, file ref. no. V. CSK 388/06 the Supreme

26 E. Letowska, Podstawy prawa cywilnego, Ecostar, Warszawa 1993, p. 58.

27 Compare judgment of the Constitutional Tribunal of 10 November, 1998, K 39/97,
OTK 1998/6/99, i.e. in reference to Art. 20 of the Law, the National Court Register says
that although the phrase “provisions concerning the accused person are applicable to the
person subject to vetting procedure (...)” is not very skillful, this provision should be
understood in such a way that it is only the rights of the accused resulting from the Code
of Penal Procedure).

28 Compare L. Morawski, ..., op. cit., p. 200.

29 Ch. Perelman, Logika prawnicza. Nowa retoryka, PWN, Warszawa 1984, p. 133.
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Court declared that “Art. 554 of the Civil Code as a special provision on
the time limits for claims barred by prescription must be interpreted in
a narrow way (...) as the one pertaining to only such claims whose source
is a sales agreement. (...) Secondly, (...) the plaintiff may assert another
claim whose source is a statute and which is indirectly linked to the prior
sale of medicines to individual persons based on prescriptions. This kind
of claim, even when adopting the most liberal construction of Art. 554 of
the Civil Code, should not be classified as “a sales agreement claim” in
the understanding of this provision. The prohibition may result from the
fact that the broad interpretation of exceptions may cause adjustment of
legal regulations to the factual circumstances, and in consequence each legal
situation could become an exception”.

Another obstacle is the lack of possibility to interpret intertemporal
provisions and nationalization provisions. This results from the fact of tran-
sience or momentariness of legal regulations in the first case, and in the sec-
ond case from limiting personal rights.30 The situation is similar as regards
reliefs, exemptions, and other tax privileges.3! According to the judgments
of the Supreme Administrative Court the provisions concerning reliefs, ex-
emptions and other tax privileges are an exception to the common character
and equality in the tax law. Broad interpretation in this scope could lead
to an unfair decision.

Another group of provisions covered by the ban on broad construc-
tion are special provisions.32 Special provisions originated in relation to the
need to regulate the legal situation of a specific circle of people and circum-
stances. In view of the above, the broad interpretation cannot be applied
in relation to the people or circumstances not mentioned in the statutes
defining the scope of subjects or situations where specific subjects acquire
special powers. That would be transgressing the borders of interpretation.33
Other limitations result from the expressio unius est exclusio alterius princi-
ple, i.e. the law-making body defines in the legal norm the scope of certain
situations, persons, and concepts, and it should be assumed that this is
a closed catalogue. Therefore, recalling elements from the closed catalogue
in cases not connected with the functioning of this catalogue is not possible.

30 L. Morawski, ..., op. cit., s. 202.

31 Compare the judgment of the Supreme Administrative Court of 19 March, 1992, file
ref. no. SA/Po 1902/91, ONSA 1993/1/18.

32 L. Morawski, ..., op. cit., p. 204.

33 Compare the resolution of the Supreme Court of 7 May, 1992, file ref. no. II UZP
1/92, OSNC 1992/10/173.
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On the other hand, if the catalogue contains detailed norms applied in spe-
cific situations, these regulations should be applied in the current factual
circumstances, compliant with the purpose of provision. Thus, other pro-
visions should not be referred to on account of more favourable directives
contained in them. According to the expressio unius esteiusdem generis prin-
ciple, if the catalogue is not closed and the situations or subjects mentioned
in it are just examples, it should be assumed that in similar situations or
in reference to persons in similar circumstances a given provision will be
possible to apply.34

The concept of narrow interpretation (interpretatio restrictiva) does not
appear in court judgments.3®> The narrow interpretation consists in the fact
that the scope of applying or forming a given norm, achieved based on func-
tional principles, is inferior to the scopes of norms achieved through applica-
tion of linguistic rules.36 The narrow interpretation is acceptable in the case
of citizens’ obligations and provisions restricting the rights and freedoms
they are entitled to. This position is supported by the Supreme Court which,
for instance in the judgment of 24 June 2003, file ref. no. III RN/95/02,
acknowledges that all circumstances restricting the right of the press to
demand information should be interpreted strictly or even narrowly.37

3. Creative interpretation of law

In accordance with the judgment of the Polish Constitutional Tribunal
of 28 June, 2000, file ref. no. K. 25/99 in the legal state the interpreter must
first of all take into consideration the linguistic meaning of a legal text. If
the linguistic meaning of a text is clear, then according to the principle clara
non sunt interpretanda there is no need to reach for other extralinguistic
methods of interpretation. In view of the above, the law interpretation may
be made only if there are unclear points in the legal text which should be
removed. A different position was taken by the Supreme Administrative

34 L. Morawski, ..., op. cit., p. 206, also compare the First Instance Court of European
Communities, in its judgment of 30 November 2005, file ref. no. T-191/04 the Court ruled
that the provisions of Art. 8 and 42 of Regulation no. 40/94 on the EC trademark and
principles 15, 16 and 20 of the executive order concerning trademarks relative grounds for
refusal of registration as well as the proceeding regarding objection.

35 L. Morawski, ..., op. cit., s. 207.

36 M. Zielitiski, Z. Radwanski, Wyktadnia prawa cywilnego, in :Studia Prawa Prywat-
nego, 2006, no. 1, p. 30.

37 Por. L. Morawski, ..., op. cit., s. 208.
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Court. The judgment of 30 November, 2005, file ref. no. FSK 2396/04 de-
clared that “the basis for constitutional control is always a specific content
established by way of interpretation since there is no clear, abstract meaning
of the provision which may be adopted without any interpretive attempts”.
This thesis is, according to the Court, broadly presented in the theory of
law interpretation. Taking into consideration the position of the Supreme
Administrative Court, it should be assumed that the omnia sunt interpre-
tanda principle is binding here. The advocates of this concept claim that
each reading of the provisions of law inevitably entails its interpretation. Ap-
parently simple provisions of law require making assumptions and adopting
definitions as well as a specific understanding of words and contexts which
are culturally, linguistically, class, and civilization conditioned.3®

This is not, however, a creative interpretation of law. In the Polish
legal reality, this process is a rare occurrence. The Constitutional Tribunal
defends its position on that, saying that the interpretation of law made
by it is in compliance with declarative theory. Therefore, it does not have
a creative character. In its resolution of 7 March, 1995 file ref. no. W 9/94,
OTK 1995/1/20 the Tribunal declares that “interpretation is not and may
not be creating new legal norms, but establishing the proper understanding
of legal norms expressed in statutory provisions, in compliance with the
constitutional principles and with the application of interpretation rules
adopted in the legal culture of a democratic state”.

A question arises when a legal provision may or should be interpreted
in a creative way, although in concordance with the commonly held view
that courts should not create new legal norms. The answer to this question
is complex. It is difficult to draw a line between creative interpretation of
a law compliant and non-compliant with the statutory purpose. On the
other hand, what should be taken into consideration is that interpreting the
law should take place based on direct understanding; that is, by using all
linguistic rules of sense in the first place. If they prove to be insufficient, then
the broader interpretation should be applied, however, in such a way that
a new law is not created. The issue of relations between the clara non sunt
interpretanda and omnia sunt interpretanda arises here. There is an ongoing
dispute among legal theorists concerning this matter.39 The literature on the
subject says that provisions may be interpreted if doubts have the form of

38 TInterpretation and Coherence in Legal Reasoning, First published Tue May 29, 2001
w: http://plato.stanford.edu/entries/legal-reas-interpret/#2.5, date of reading: 11/10/
2012.

39 K. Pleszka, Wykladnia rozszerzajaca, Wolters Kluwer, Warszawa 2010, p. 188-197.
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a legal issue requiring fundamental interpretation; that is, if they are truly
related to the flawed, ambiguous provision of law, unclear about its scope or
regarding the terms used in it, whether this situation gave rise to obstacles
and discrepancies in the interpretation and application of these provisions
in judicial practice, or they must inevitably lead, as a logical consequence,
to such discrepancies and obstacles (which was the case in the judgment
of the Supreme Court of 26 July, 2007, file ref. no. I KZP 14/00, OSNKW
2000/7-8/59 SN).40 This view supported by the literature on the subject
and rulings of the Constitutional Tribunal diverges from practice to a large
extent. The manifestation of this is the frequent role of the judge in the
process of law interpretation when passing judgments in cases. Here, the
Supreme Court acknowledges that the issue whether the Supreme Court
acts within its powers when making a creative interpretation of Art. 632
pointl of the Code of Penal Procedure requires an attitude. With regard
to this problem, it should be strongly emphasized that it is not only the
law but also the obligation of each court to interpret statutory provisions in
a way which is compliant with the Constitution (...) There is no doubt that
the direct use of provisions contained in the Polish Constitution as provided
for in its Art. 8 section 2 also involves taking account of the constitutional
context when interpreting statutes.*!

The result of correct use of interpretive methods is establishing the
semantic sense of an analysed provision with the degree of precision sufficient
to resolve a case so as not to infringe the logical purpose of the provision, and
be adequate to the factual state at the same time. Creative interpretation
is often used in common courts of law, mainly on account of imprecise legal
provisions and lack of clarity in the way they are applied.42

L. Morawski observes that when applying the rule clara non sunt inter-
pretanda the fact that clarity or doubts related to the provision are not only
the object of semantic analysis, but also an issue of doctrine and judicial
practice. Creative interpretation may help work out a permanent mode of
deciding cases based on the same factual state. It allows for unifying law

40 Compare L. Morawski, ..., op. cit., p. 52.

41 Decision of the Supreme Court of July, 26 lipca 2007, file ref. no. I KZP 14/00,
OSNKW 2000/7-8/59 SN.

42 K. Opatek, J. Wréblewski, Zagadnienia teorii prawa, PWN, Warszawa 1969, p. 230,
and also the resolution of the Supreme Court file ref. no. ITII CZP 11/2011 deciding whether
a belated complaint about the actions of court enforcement officer based on which the
Court ruled that there were grounds for commencing legal proceedings based on Art.
75982 of the Code of Civil Procedure or resolution of the Supreme Court, file ref. no. III
CZP 79/11 where the court decided if the deed of real property donation constituting
a legal act covered by an apparent sales agreement was invalid.
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in relation to the doubtful issue analysed. This debatable issue is no longer
necessary for analysis then.*3 Departure from the clara non sunt interpre-
tanda rule is aimed at the in-depth analysis of the controversial provision.
Based on the interpretive methods, the legal purpose should be found which
is a basis for later application of this rule, when the judiciary will refer to
the decisions reached as a result of the analysis made.

A different position is taken by E. Letowska. In her opinion the law-
making role of the judicature can be observed when a provision is presented
in a vague or general way, or when the interpretation should be made based
on the principles of social harmony. In this respect the court has more free-
dom of interpretation,** since doubts arise in reference to, for instance, the
hypothesis or disposition. Sanction, as a rule, is clearly specified in the Pol-
ish legal system. It is the ambiguous character of hypothesis or disposition
that causes problems in law interpretation. Therefore, when a particular
part of the provision is not precise, interpretation is needed in order to find
the missing sense. The view held by E. Letowska that this is how the law-
making role manifests itself seems arguable. In her opinion the court creates
the law since it completes the sense of a provision by providing it with mean-
ing as the result of semantic analysis. According to the theory presented by
E. betowska, higher courts have a greater possibility of creative law inter-
pretation as the range of their influence and authority is higher. It should
be thus understood that the Supreme Court or the Supreme Administrative
Court have a greater freedom of creative interpretation in respect to the final
character of their decisions.*® The decisions of the above-mentioned courts
may contest the decisions of lower courts, or should change them. They have
a decisive influence upon the shape of challenged decisions. In this respect
both the Supreme Court and the Supreme Administrative Court may inter-
pret the provisions in a way that enables them to justify their position and
at the same time influence the judicial practice in a given factual state. This
is not, however, creating the law but is still its interpretation. In this way
E. Letowska emphasizes that knowledge of judicial decisions is as important
as knowledge of the law since it allows for specifying the chances in a court
dispute by comparing judicial decisions in a given matter.46 Therefore, the
possibility of making a claim is also based on judicial decisions and not only
on the substantive law.

43 1,. Morawski, ..., op. cit., p. 57.

44 E. Letowska, ..., op. cit., p. 54.
45 E. Letowska, ..., op. cit., p 54.
46 E. Letowska, ..., op. cit., s. 54.
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The above views should be subject to critical review as they “overstate”
the role of judicial decisions in the way that, according to Letowska, the
law is created through them. The current diversity of judicial decisions in
similar or identical cases shows that perceiving the courts as creators of the
law carries a high risk. Judicial decisions are not mutually binding and in
view of the above, they are regarded to be the interpretation and application
of the law, and not its creation.

4. Summary

Interpretation of the law is a complex and multifaceted problem. The
idea of interpretation and construction of law are not interpreted in the
same way. The literature on the subject allows for using the terms inter-
changeably.4” However, this idea has been worked out by judicial practice
and doctrine for years. It may be observed that law interpretation is sub-
ject to constant semantic improvement. This is an issue on the border of
the theory and philosophy of law, often referring to the ethics of law.

Interpretation as a tool whose purpose is to read the meaning and pur-
pose of a legal provision, encompasses the attempts at recreating norms from
provisions. This is the sense stricte interpretation. However, if interpretation
aims at plugging legal loopholes by way of analogy legis or acceptable cre-
ative activity, this is the sense largo interpretation which is closely related
to the imperfection of law.#*® By creating legal regulations the law-maker
could not anticipate all possibilities of using legal norms. If all possible fac-
tual circumstances could be foreseen in the statute, the law would have the
shape of a closed catalogue. However, the interpretation of law would not
be necessary then. The law should be adjusted to economic relations so as
to ensure the legality of, for instance, business entities as well as institu-
tions of authority. The law, however, to a large extent does not meet the
expectation. Current changes in the legal situation of Poland are so fast that
the constant changing of the law would be troublesome. This could lead to
legal disinformation. Law interpretation complements the role of law in the
shaping of the legal situation of citizens, which is the sphere of rights and
responsibilities.

The interpretation of law is an indispensable process both in making
the law and its application. Automatic application of norms could in many

47 M. Zielinski, Z. Radwanski, ..., op. cit., p. 5.
48 M. Zielinski, Z. Radwanski, ..., op. cit., p. 14.
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cases lead to decisions unjust in character. The interpretation of law allows
for rational, optimal and legal decisions based on the provisions of law.
Creating precise law which could anticipate each undertaken act or omission
is impossible. The interpretation of law complements the legal system. When
the law is applied, it is also interpreted, for instance in the grounds to court
rulings.

Agnieszka Malarewicz-Jakubéw, Associate Professor, Department of
Civil Law, University of Bialystok

Renata Tanajewska, MA, doctoral student at the Faculty of Law, Uni-
versity of Bialystok
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FORFEITURE UNDER ART. 44 AND ART. 45
OF THE PENAL CODE DE LEGE LATA
AND DFE LEGE FERENDA

I. General remarks

The term ‘forfeiture’ used in the Penal Code covers several penal mea-
sures of different contents and functions which involve takeover by the State
Treasury of the ownership of certain assets that are in the possession of per-
petrators of criminal offenses.! This issue is of particular importance in the
case of offenders who are members of organized criminal groups, due to
the high value of the assets they acquire as a result of their crimes and
the difficulties in proving that the assets have originated from their crimi-
nal offenses. The original structure of the articles mentioned in the title of
the present paper was far from perfect and, therefore, they have undergone
a series of legislative changes.

According to art. 44 of the Penal Code (PC)? there are three categories
of forfeiture of objects:

1 More information on this subject can be found in: E. M. Guzik-Makaruk, ed.,
Przepadek przedmiotéw i korzysci pochodzgcych z. przestepstwa [Forfeiture of objects
and gains originating from crimes|, Wydawnictwo Wolters Kluwer, Warsaw 2012; also,
see K. Postulski, M. Siwek, Przepadek w polskim prawie karnym [Forfeiture in the Pol-
ish criminal law], Kantor Wydawniczy Zakamycze, Krakéw 2004; and J. Raglewski,
“Przepadek (§18)”, in: M. Melezini, ed., Kary i $rodki karne. Poddanie sprawcy prébie.
System prawa karnego [Penalties and penal measures. Subjecting the offenders to a test.
The system of criminal law], vol. 6, Warsaw 2010.

2 This article has been given the following wording:

Article 44. §1. The court shall impose the forfeiture of items directly derived from an
offence.

§2. The court may decide, and in cases enumerated in law must decide, on the forfeiture
of the items which served or were designed for committing the offence.

83. The forfeiture described in § 2 shall not be applied if its imposition would not
be commensurate with the severity of the offence committed and instead the court may
impose a supplementary payment to the State Treasury.

84. In the event that the forfeiture described in §1 or §2 is not possible, the court may
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— forfeiture of objects originating directly from a criminal offense;

— forfeiture of objects that were used or intended for use in order to com-
mit a criminal offense; and

— forfeiture of objects whose production, possession, trade, sending, car-
rying, or transport are forbidden under a statute.

Art. 44 (1) of the PC applies to forfeiture of objects originating directly
from criminal offenses, i.e. objects that have been acquired as a result of
implementation of a specific criminal offense. Thus, before the court makes
a decision to adjudicate this form of forfeiture, the court always has to
determine the existence of a direct relation between the object to be forfeited
and the committed criminal offense constituting the subject matter of the
court case.?

Of note is the fact that art. 44 (1) of the PC provides for an exception
to the obligatory forfeiture for the benefit of the State Treasury of objects
originating directly from a criminal offense, which pertains to situations
where such objects “are to be returned to the victim or to another entity.”
Also, forfeiture of objects may not apply to objects whose legality of origin
raises factual doubts.

Court verdicts regarding forfeiture of objects must indicate on whom
and for what acts the penal measure is inflicted. This is particularly im-
portant in the case of offenders who are members of organized criminal
groups. What sets organized groups whose aim is to commit crimes from
other groups of criminals is the fact that the former groups are organized,
i.e. have permanent structures, either vertical with a leader who manages
the group’s activities, or horizontal with a permanent group of members
who coordinate the group’s activity in accordance with a certain set of
rules. Also, organized criminal groups are not established solely to commit

adjudicate forfeiture of an equivalent of the objects originating directly from the offense
or the objects that were used or intended for perpetration of the offense.

85. The court shall not adjudicate forfeiture of the objects described in §1 or §2 if they
are subject to restitution to the victim or to another entitled body.

86. In the event that the conviction has pertained to an offence of violating a prohibition
of production, possession or dealing in or transporting specific items, the court may, and
in cases enumerated in law must, decide on the forfeiture thereof.

87. If the items referred to in §1 or §6 are not the property of the perpetrator, the
forfeiture may be decided by the court only in the cases provided for in law; in the case
of co-ownership, the decision shall cover only the forfeiture of the share owned by the
perpetrator, or the forfeiture of an equivalent of this share.

88. Objects that are subject to forfeiture shall be transferred to the ownership of the
State Treasury at the time the sentence becomes final and valid.

3 See: verdicts of the Supreme courts: dated 31 March 2005, file no. IV KK 75/05,
LEX no. 148222., and dated 15 April 2008, file no. IT KK 29/08, LEX no. 388435.
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a single crime but rather their members assume that the groups will commit
many crimes. A group of acquaintances who get together only to conduct
ad-hoc criminal commercial transactions does not constitute an organized
criminal group. Also, a group of people who conduct the same criminal ac-
tivities is not an organized criminal group if the people do not maintain
contacts within an organization.*

According to the new wording of art. 45 (1) of the PC, courts are
required to inflict forfeiture of a financial gain if the following two conditions
are met:

1. the offender has acquired a financial gain from the criminal offense, even
indirectly; and
2. the gain is not subject to restitution under art. 44 (1) or (6) of the PC.

Let us start by briefly recounting the legislative changes that have re-

sulted in the current wording of art. 45 of the PC.5

4 More information on this matter, including information on the literature and the
case law, can be found in: E. W. Plywaczewski, E. Zatyka, in: E. W. Ptywaczewski, ed.,
Przestepczo$é zorganizowana [Organized crime], Wydawnictwo C. H. Beck, Warsaw 2011,
p- 35 ff and p. 220 ff.

5 This article has been given the following wording:

Art. 45. §1. If the offender has acquired from an offense, even indirectly, a financial
gain that is not subject to the forfeiture of objects enumerated in art. 44 §1 or §6, the
court shall adjudicate forfeiture of such a gain or its equivalent. The forfeiture shall not
be adjudicated in whole or in part if the gain or its equivalent is subject to restitution to
the victim or another entity.

§2. In the event of a conviction for a crime from which the offender has, even indi-
rectly, obtained a financial gain of significant value, it is considered that the property
that the offender took into his possession or to which he has obtained any title during
the perpetration of the offense or after its perpetration, until a sentence, even not final, is
pronounce constitutes a gain originating from the offense, unless the offender or another
affected person presents an evidence to the contrary.

83. If the circumstances of a case indicate a high likelihood that the offender mentioned
in §2 has transferred to a natural or legal person or an organizational unit without legal
personality the property that constitutes a gain acquired as a result of perpetration of an
offense, then it is considered that the items that are in the autonomous possession of this
person or unit and their property rights belong to the perpetrator, unless the affected
person or organizational unit presents evidence of their legal acquisition.

84. The provisions of §1 or §2 shall apply also in the event of seizure pursuant to
art. 292 (2) of the Code of Criminal Procedure to secure potential forfeiture of gains or at
the time of enforcement of this measure. The person or unit affected by the assumption
defined in §3 may sue the State Treasury to rebut this assumption; until the valid and
final decision in the case the enforcement procedure shall be suspended.

85. In the case of co-ownership, forfeiture shall be adjudicated in relation to the share
owned by the offender or to an equivalent of this share.

86. The financial gain subject to forfeiture shall become the property of the State
Treasury at the time the verdict becomes final and in the case mentioned in the second
sentence of §4 — at the time the verdict dismissing the suit against the State Treasury.
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II. The amendments to art. 45 of the PC

The first amendment of art. 45 of the PC was made in the Act of
9 September 20006 in connection with the implementation of the Convention
on Fighting Bribery of Foreign Public Officials in International Business
Transactions. The results of this amendment include enlargement of the
list of persons subject to forfeiture of gains originating directly from crimes
to include all criminal offenders. Moreover, the amendment introduced the
provision that in the case of professional criminals and members of organized
criminal groups or criminal gangs (art. 65 of the PC) who have acquired
financial gains of significant value from a crime, courts are required to inflict
forfeiture of the gain or its equivalent.”

The next amendment was required due to the rather self-evident needs
related to the judicial practice and included adoption of the assumptions
made in legal systems of other democratic countries related to the fact that
the property of offenders convicted for their involvement in organized crime
has originated from criminal offenses.8 The provisions related to such an as-
sumption were introduced in the Act of 13 June 2003.9 The first assumption
is that property that an offender acquired or to which the offender acquired
any title at the time of perpetration of an offense or after completion of
the offense and before a court sentence, even not final, constitutes a gain
acquired as a result of the offense. This assumption applies only to cases
where the offender has committed a crime from which he or she has acquired,
even indirectly, a financial gain of significant value (art. 45 (2) of the PC).

6 On amending the Penal Code statute, the Code of Criminal Procedure statute, the
Act on Suppression of Unfair Competition, the Act on Public Procurement, and the Bank
Law statute, Journal of Laws of 2000, no. 93, item 1027. See: R. A. Stefanski, “Przepadek
korzy$ci majatkowe]j uzyskanej przez sprawce z przestepstwa’ [Forfeiture of financial gains
acquired by offenders as a result of crimes|, Prokuratura i Prawo, 2001, no. 3, p. 156 fI.

7 See: J. Brylak, “Instytucja przepadku korzyéci w walce z przestepczoécig zorgani-
zowang” [Institution of forfeiture of gains in the fight against organized crime], Wojskowy
Przeglgd Prawniczy, 2009, no. 2, p. 63 ff.

8 This was emphasized, among others by A. Marek (Komentarz do kodeksu karnego,
Cze$¢ ogdlna [A commentary to the Penal Code. General Part], Warsaw 1998, p. 138).
Also, see: A. Marek, “Problemy penalizacji przestepczosci zorganizowanej” [Problems of
penalization of organized crime|, in: L. Tyszkiewicz, ed., Problemy nauk penalnych. Prace
ofiarowane Pani Profesor Oktawii Gérniok [Problems of penal sciences. Works dedicated
to Professor Oktawia Gérniok], Katowice 1996, p. 128 fI.

9 On amending the Penal Code statute and certain other statutes, Journal of Laws
no. 111, item 1061. More information on this subject can be found in: M. Szewczyk,
“Przepadek korzysci majatkowych po zmianach kodeksu karnego” [Forfeiture of financial
gains after the amendments to the Penal Code], in: T. Bojarski, E. Skretowicz, eds.,
Nowe prawo karne po zmianach [The new penal law after the amendments|, Lubelskie
Towarzystwo Naukowe, Lublin 2002, p. 17 ff.
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In other words, this breach of the principle of presumption of innocence and
introduction into Polish criminal law of the institution of reverse burden of
proof is limited only to serious cases (e.g. economic offenses, tax offenses,
and offenses connected with organized crime).

The other assumption concerns the group of persons who are subject
to forfeiture. If the circumstances of a case indicate that it is highly likely
that the offender has transferred to a natural person, a legal person, or an
organizational entity without legal personality, in fact or under any legal
title, property that constitutes a gain acquired as a result of a criminal
offense, then it is considered that the objects that are in the autonomous
possession of such a person or entity as well as their ownership rights belong
in fact to the offender.

Both of these legal assumptions are opposable because there are pro-
visions that enable making them void by presenting counterevidence. The
affected person may demonstrate that he or she has acquired the property
legally and from a legal source. Forfeiture of benefits originating directly or
indirectly from criminal offenses is obligatory in all cases.

The above assumptions have led to a debate among the representatives
of criminal law doctrine. Some of them allege that the assumptions violate
the procedural principle of the burden of proof, defined in art. 5 (1) of the
Code of Criminal Procedure (CCP), which rests on the agency conducting
the trial, and may raise doubts concerning their compliance with the princi-
ple of assumption of innocence provided for in the Polish Constitution and in
international law. Moreover, it is not clear why the assumption was limited
only to financial gains of significant value (i.e. in excess of 200,000 zlotys),
even though it could be very useful in other cases.!® There are also exam-
ples of full approval of the assumptions!! and the authors of such opinions
admit that “(...) in spite of such reservations, the new approach to forfei-
ture of financial gains to a much greater extent enables implementation of
the fundamental assumption of the new penal polity, namely that offend-
ers should be deprived of the benefits resulting from the crimes they have
committed.”12

10 See: Z. Sienkiewicz, “Przepadek przedmiotéw” [Forfeiture of objects], in: M. Bo-
jarski, ed., J, Giezek, Z. Sienkiewicz, Prawo karne materialne. Cze$¢ ogélna i szczegdlna
[Substantive penal law. General and specific part], LexisNexis, Warsaw 2010, p. 335.

11 See: W. Wrébel, A. Zoll, Polskie prawo karne. Czesé ogélna [Polish penal law. Gen-
eral part], Wydawnictwo Znak, Krakéw 2010, pp. 460-461; A. Grzeskowiak, Prawo karne
[Penal law], 274 edition, Wydawnictwo C. H. Beck, Warsaw 2009, pp. 208-2009.

12 7. Sienkiewicz, op. cit., p. 335.
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ITII. Forfeiture in court verdicts

The issue of interpretation of the term ‘objects’ in accordance with
art. 44 of the PC has been present in many court verdicts. One of the con-
clusions is that “traces secured at the crime scene on worthless objects (...)
are not objects pursuant to art. 44 of the PC or objects that can be dis-
posed of in ways defined in art. 230-232 of the Code of Criminal Procedure.
These are objects that have preserved traces of a crime and, as such, can
be used as evidence to find the perpetrator of the crime, while constituting
an integral part of the files or an enclosure to the files. Thus, this type of
material evidence must be regarded as a part of the case’s files or as an
enclosure to the files.”13

In its verdict of 12 September 2009, with reference to a prior resolution
of the Supreme Court composed of 7 judges,'4 the Supreme Court pointed
out that “(...) an object of an action performed, in the meaning of art. 44 (2)
of the PC, is not intended for committing a criminal offense but is one of the
objects that determine the very essence of the type of the criminal offense.
Consequently, a vehicle used by a drunk driver who commits a criminal
offense does not belong to the category of objects that are used or intended,
in the meaning of art. 44 (2) of the PC, for committing a crime under
art. 178a (1) of the PC.15 Nevertheless, in one of its later verdicts, the
Supreme Court found that “(...) also, a car is not, as a result of forgery
or modification of the data tag, an ‘object of a performed crime’ under
art. 306 of the PC. In such a case, the ‘object of a performed crime’ is the
‘identification tag’ of the car and not the car itself.”16 Last but not least,
in its most recent verdict, the Supreme Court clearly indicated that “The
object used for perpetrating a criminal offence is an object whose use is the
prerequisite of perpetration of the offense.”17

Some important verdicts made references to art. 45 of the PC, in its new
wording. Of particular importance is the verdict where the Appeals Court
in Krakéw found to be erroneous its earlier opinion that!® the financial gain

13 Decision of the Appeals Court in Biatystok of 17 July 2008, file no. II AKz 226/08,
Orzecznictwo Sqgdowe Apelacji Bialostockiej 2008, no. 2-3, item 58.

14 1 KZP 20/08, OSNW 2008, no. 11, item 88.
15 1V KK 110/09, LEX no. 507953.

16 Verdict of the Supreme Court of 27 June 2012, file no. V KK 100/12, Biuletyn Prawa
Karnego 2012, no. 7, p. 28.

17 Verdict of the Supreme Court of 27 June 2012, file no. V KK 100/12, insert to
Prokuratura © Prawo, 2012, no. 10, item 2.

18 Included in the not published resolution no. II AKa 41/06.
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of a person who illegally sells narcotics is the price he charges minus the
amount spent to purchase the narcotics. This time, the Court found that the
gain is all the assets obtained while committing the criminal offense of selling
narcotics, not just the profit earned.!® As a result, the Court confirmed the
correctness of the earlier verdicts issued by the Appeals Courts in Katowice20
and in Lublin.2!

In line with the above interpretation is the decision of the Appeals
Court in Krakéw which found that “(...) the financial gain subject to forfei-
ture originating from the defendants’ criminal offense is the sum of all the
amounts that the defendants earned by selling the narcotics smuggled into
Poland, without the costs of purchase of the narcotics and other expenses,
such as costs of travel to the place of purchase of the narcotics and the
sums paid to the couriers. Crimes are not business activities where profit is
calculated by subtracting costs from revenues.”22

Many court verdicts concern situations where forfeiture cannot be im-
posed in any form. As has been mentioned, art. 45 (1) of the PC includes
a clause that provides for the priority of the rights of third parties in rela-
tion to forfeiture of financial gains or their equivalents to the benefit of the
State Treasury. In other words, a financial gain or its equivalent cannot be
forfeited if the gain is subject to restitution to the victim or another entitled
person. Thus, it appears to be rather self-evident that objects originating
from crimes and gains mentioned in art. 45 (1) of the PC must first be re-
turned to the victim or another entitled person. Only when there is no such
entitled person or when such person cannot be identified, such objects can
be forfeited to the benefit of the State Treasury. If the objects have char-
acteristics enumerated in art. 44 (1) and art. 45 (1) of the PC, then their
forfeiture is obligatory. Also, their placement in a court deposit requires the
court to undertake appropriate activities aimed to identify the person enti-
tled to collect the objects and, if there is no such person, to determine the
nature of the objects in order to pronounce a verdict regarding forfeiture of
the objects.23

Of particular importance in this regard is the verdict of the Supreme
Court of 14 May 2008 where the Court extensively explains that “forfei-

19 Verdict of the Appeals Court in Krakéw, file no. I AKa 255/07, not published.
20 KZS 5/07, items 57 and 97, not published.
21 KZS 2/07, item 53, not published.

22 Dated 16 February 2012, file no. IT Akz 409/112, not published. Such rules, as the
Court emphasized, can be used only in legal activities.

23 See: Verdict of the Appeals court in Wroctaw of 24 November 2006, file no. II AKz
560/06, Orzecznictwo Sedéw Apelacyjnych 2007, no. 4, item 15.

33



Emil W. Plywaczewsk:

ture of objects originating directly from criminal offenses and forfeiture of
the equivalents of such objects, and forfeiture of financial gain earned as
a result of a criminal offense or its equivalent, cannot be adjudicated if the
objects (or gain) originate from (or was earned as a result of) a criminal
offense (perpetration of a criminal offense) against property. This is because
in situations where the value of the financial gain earned as a result of perpe-
tration of a criminal offense is greater than the value of the harm caused by
the offense (...) forfeiture of the gain — pursuant to art. 45 (1), sentence II,
of the PC —shall not be adjudicated in the part that is subject to restitution.
However, forfeiture of the remaining part of such a gain or its equivalent
is subject to obligatory forfeiture. The prohibition regarding adjudication
of forfeiture applies irrespective of whether the object originating directly
from a criminal offense or the financial gain earned as a result of a crimi-
nal offense has been returned to the victim or another entitled person. The
wording of the aforementioned provisions, in particular the way the words
“is subject to” were used, leads to the clear conclusion that application of
the exception to the rule regarding adjudication of forfeiture of objects or
gain does not require determination whether the object or gain has already
been restituted.”24

In another verdict, the Supreme Court made reference to the application
of art. 412 of the Civil Code (CC) by saying that (...) if the criminal court
adjudicates forfeiture of a gain earned as a result of a criminal offense under
art. 45 of the PC (...), then claims regarding forfeiture under art. 412 of
the CC are void because the object of forfeiture no longer exists. However,
a civil court will be competent if forfeiture is not adjudicated in the criminal
proceedings for any reason.”?25

As far as art. 45 (3) of the PC is concerned, the Supreme Court has
stated that this regulation is of mixed substantive-procedural nature. The
procedural nature of the regulation is due to the fact that it defines the pro-
cedure to follow regarding the relevant legal assumption and the method of

24 WK 11/08, insert to Prokuratura i Prawo, 2008/12/3.

25 Verdict of the Supreme Court of 23 March 2007, file no. CSK 60/07, LEX no. 315405.
In the opinion of the Court, it is possible that in a civil procedure the scope of forfeiture
will be broader. Adjudication of forfeiture of a gain under art. 412 of the Civil Code is fac-
ultative but not arbitrary; consequently, the refusal of a court requires justification, with
indication on the criteria of rejection. The petitioner is required to indicate the reasons
for applying art. 412 of the Civil Code and is not required to indicate the circumstances
that justify a decision not to adjudicate forfeiture as this is in the interest of the respon-
dent (art. 6 of the Civil Code). Cf.: E. Ptywaczewski, “Paserstwo a instytucja przepadku
$wiadczenia na rzecz